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MSAT ORDER No. 148

The Hearing

Appeal heard by the following members of the Metis

Lorne Dustow, Panel Chair

John Brosseau, Panel Member

Ken Allred, Panel Member

Parties present at the hearing:

Hazel Vicklund Appellant

Barbara Cunningham, Appellants witness
Lawrence Cunningham, Appellant’s witness

Peavine Metis Settlement Council, Respondent

Represented by: Richard B. Hajduk, Barrister & Star

Iner Gauchier, Chair
Judy Hopkins, Administrator

Don Cunningham, Land & Membership

Karen Milsap, Land & Membership

Dennis Cunningham, Council’'s witness

Affected Party:  Shelly Willier

MSAT FILE NO. 03-0004-02

Settlements Appeal Tribunal:

Debbie Gauchier, Affected Party’s withess
Madeline Gauchier, Affected Parties witness
Sharon Gauchier, Affected Parties witness

MSAT staff present:

Terri Quintal, Research and Development Officer
Sara Daniels, Executive Director/Tribunal Secretary
Place and date of the Hearing:

High Prairie Inn
High Prairie, Alberta
Monday, February 24, 2003

At the request of the affected party the Triburgabad to a closed hearing.

Objections to the Panel:

The Panel Chair asked if there were any objectiorise composition or jurisdiction of the

panel. There were no objections.
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Background

On October 13, 2000, Shelly Willier applied for meership in the Peavine Metis Settlement.
Ms. Willier indicated on her application for membleip that she:

» Has never been a settlement member;

» Lived in Alberta for the five years immediately pegling the date of the application;

* Was registered as an Indian underltigdan Act before the age of 18;

» Spent 5 years of her childhood in the Settlement;

* Does not have a parent who is a Settlement member;

* Would be living on the Settlement with her grandneot Madeline Gauchier;

* Is not a member of any other settlement;

* Is notin debt to the settlement; and

* Is committed to preserving a peaceful community.

On April 16, 2002, the Peavine Metis Settlemenhtgd membership to
Shelly Willier through bylaw #63/02. Bylaw #63/8fates:

Shelly Marilyn Willier was registered as an Indian whess kban 18 years old, lived a substantial
part of her childhood in the settlement area, and onetbrdider parents are, or at their death
were, members of the settlement.

On May 1, 2002, Hazel Vicklund, a member of thet@aMetis Settlement, appealed the
granting of membership to Shelly Willier.

Ms. Vicklund stated the following as grounds for hppeal.

» | [Hazel Vicklund] believe that both her parente &uill Status at the Sucker Creek First
Nation.

» | [Hazel Vicklund] do not believe that this perswas raised here.

On July 8, 2002, Ms. Willier responded by letteMs. Vicklund’s claim that she did not live a
substantial part of her childhood on the Settlem&ts. Willier wrote that she had lived on the
Settlement until her mother moved to High Praioi@ttend school in Grouard. From Grouard
they moved to St. Albert because Ms. Willier's nestivas attending the University of Alberta.
At the age of fifteen, Ms. Willier moved back tetBettlement and lived with her grandmother
until she was 17. Ms. Willier moved back to Stbéit to finish high school and possibly to
attend the University of Alberta. Currently, MsilNgr is employed at the Metis Settlements
General Council.

On September 26, 2002, a Membership Panel of tibeifal met and granted

Ms. Vicklund permission to appeal the Peavine M&attlement Council’s decision to grant
membership to Shelly Willier, as the Tribunal reeel Ms. Vicklund’s letter of appeal within the
specified 45 days. The Tribunal granted Ms. Vidklypermission to appeal under s. 83(3) of the
Metis Settlements Act.
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Jurisdiction

The Tribunal has jurisdiction to hear this appealoading to section 83(3) and 84(1) of the
Metis Settlements Act, which states:

83(2) Ifa settlement council approves an application for membershigéttlement, any
member of the settlement may appeal in writing to the Appebunal within 45 days after the
application was approved.

83(3) No Settlement member may make an appeal under subg@gtwathout the permission of
the Appeal Tribunal.

84(1) After receipt of an appeal under section 83, theal Tribunal must hold a hearing after
giving everyone it considers affected by the appeal reasonaiiite of the date, time and place of
the hearing.

Summary of Evidence

Appellant’s Evidence

Hazel Vicklund testified that the bylaw presentétha public meeting regarding the
membership of Shelly Willier was misleading in tiiadtated that one or both of Ms. Willier’s
parents were members of the Settlement. Ms. Vickluent on to say that it is common
knowledge that Ms. Willier is treaty and that hargnts were members of Sucker Creek and
were not members of the Settlement. She alsoateticthat a parent is a mom or dad and that
grandparents are not parents according té\dhe

Ms. Vicklund also stated that Ms. Willier had nieeld a substantial amount of her childhood in
the Settlement area. She indicated that had MieWd grandparents raised her she would have
attended school on the Peavine Metis Settlemerst. Vi¢klund said she herself has been
involved in elementary, junior high and adult leeducation in the Settlement and at no point
did Ms. Willier ride the bus or attend school ireR@e. Ms. Vicklund also indicated that she
does not believe that bedrooms are homes anddhéhét Shelly had a room in her
grandparent’s house did not mean she made her tiare

Ms. Vicklund further submitted that the Councilnsonsistent when approving memberships
and that it is starting to affect lots of peophs. Vicklund said that she feels that the Council
does not consider the human costs when they makgiales. She indicated that the people are
starting to fight amongst themselves.

Ms. Vicklund also stated that before 1985 peopleri@a for Treaty Status. She further argued
that people had a choice prior t01985 to take th@mne off the Indian Registry.

Respondent’s Evidence
Richard Hajduk, attorney for the Peavine MetisI8etént, submitted a copy of a written brief to
the Appellant and the Panel, which he presentdty@tthe hearing.
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Mr. Hajduk testified that it is irrelevant that thppellant believes that Ms. Willier's parents are
full status at the Sucker Creek First Nation, @ tloes not determine that Ms. Willier is
registered under tHadian Act. He stated that Ms. Willier's father is a persath registered
Indian Act status. However, her mother should not be treatddhaving such status as she was
entered in the Indian Register without her knowkedgconsent by virtue of her marriage to a
man with Indian Status. He indicated that it wolkddiscriminatory to exclude women from
membership in a Metis Settlement based on matatls or a legal status that they achieved
involuntarily.

Mr. Hajduk submitted that 5 years is a substapimation of Ms. Willier's childhood. He further
stated that the Peavine Metis Settlement, includs@ouncil, accepted as fact that Ms. Willier
had lived a substantial part of her life on thetlSetent.

Mr. Hajduk advised the Panel that there is a Idlagding connection between Ms. Willier and
the Peavine Metis Settlement. He indicated that\Wisklund’s grounds for appeal assume the
word ‘parent’ in s. 75(2) of th®letis Settlements Act means only a mother and a father. Mr.
Hajduk argued that the word ‘parent’ has no dabniin theMetis Settlements Act, and as such
should be broad enough to include a grandpareonther person who has stood in place of a
parent to a child. Mr. Hajduk submitted that Msll\’s grandparents, who are members of the
Peavine Metis Settlement and with whom she livetth #ar much of her life, stood in place of a
‘parent’. As such, Ms. Vicklund’'s assumption thd. Willier's ‘parents’ are not members of

the Peavine Metis Settlement is incorrect. Mr.dd&jfurther submitted that it is typical in
Aboriginal communities for grandparents to takeaative role in raising their grandchildren.

Mr. Hajduk stated that Ms. Vicklund provided noidahformation or facts but only submitted
her common knowledge and that she had no basieeforomments. He said that Ms. Willier
does identify with Metis culture and that her apation was proper and that the membership of
the Settlement approved it; thus satisfying s. fAh®Metis Settlements Act.

Affected Party’s Evidence

Shelly Willier, affected party, testified that shad resided on the Peavine Metis Settlement with
her grandparents until she was three and a haléydd. Ms. Willier stated that when her

mother moved to High Prairie for educational pugsoshe was going back and forth between
her mother and her grandmother’s house; with nmpore being spent at her grandmother’s house
where she had her own room. When she turnedMsge Willier said she had to stay with her
mother as she was going to start school. Ms. &viltiformed the Panel that she continued to go
to her grandmother’s place almost every weekendspadt all her holiday time in Peavine.

In August of 1989, Ms. Willier's mother moved ta Btbert to attend the University of Alberta.
Ms. Willier stated that she stayed mostly with geandparents until she moved to St. Albert in
1991, where she started grade 6. Ms. Willier iaghd that she continued to travel to the
Settlement on holidays.

Ms. Willier said that she moved to Peavine to baibyer her aunt in June of 1994. During the
time with her aunt she continued with her educatimough correspondence.
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Ms. Willier said that her mother was living and ioig for the Peavine Metis Settlement in
1995. She also informed the Panel that her grémeiféoecame ill at this time and that her
mother was living with her grandparents in ordepttovide care for her grandfather.

Ms. Willier moved back to the Peavine Metis Setéeto live with her grandmother in 1996.
During that time, Ms. Willier was continuing heragle 12 through correspondence. She moved
back to St. Albert to complete her grade 12 studiebgraduated in June of 1997.

Ms. Willier stated that she spent most of 1998aawne and only returned to Edmonton when
she was accepted to attend College. She gradinatadher program in 1999 and returned to
Peavine where she again resided with her grandmothe

Ms. Willier said she lived in Peavine until she veaee again accepted to attend college in
Edmonton. She graduated from that program in 20@0Dfound employment with the Metis
Settlements General Council, where she is stillleygal.

Ms. Willier stated that Ms. Vicklund does not knber personally. She indicated that Ms.
Vicklund did not submit any facts, only her ‘commiamowledge’, that her parents are from the
Sucker Creek First Nation or that she herself didspend a substantial amount of her childhood
in the Settlement. Ms. Willier informed the Patielt she has always been involved with
community events on the Settlement and has repezs@®avine in the Federation Cup and at
various other Peavine Community events.

Affected Party’s Witnesses

Debbie Gauchier

Debbie Gauchier, Shelly Willier's mother, testifikdht it is important that Shelly Willier has an
identity and a belonging. Ms. Gauchier furthmticated that Shelly has never lived in Sucker
Creek and that her daughter was raised as a Mglis.also stated that Shelly might not have
lived her whole life in Peavine Metis Settlement that she does consider Peavine Metis
Settlement her home.

Ms. Gauchier said that Ms. Willier missed a losohool because she was spending all of her
time with her grandparents on the Peavine Metideeent. She estimated that Ms. Willier
spent 60 to 70 percent of her time in Peavine M&titlement. Debbie also submitted that
Madeline Gauchier, Shelly Willier's grandmothemgat her lots of important things about
sharing and her culture.

M adeline Gauchier

Madeline Gauchier, Shelly Willier's grandmothessttied that Ms. Willier had grown up in the
Peavine Metis Settlement. She said that Shellyldwaiurn to the Settlement and live with her
husband and herself. Mrs. Gauchier further subdhihat if Shelly had not lived in the
Settlement then she would not have been accepteddmbership.
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Sharon Gauchier
Sharon Gauchier, Shelly Willier's aunt, submittedttMs. Willier lived with her in the Peavine
Metis Settlement in1994 and 1998.

Findings of Fact

» Shelly Marilyn Willier is registered as an Indiander thelndian Act.

» Shelly Marilyn Willier was registered as an Indiamder thdndian Act on March 19,
1986, when she was less than 18 years of age.

» Shelly Marilyn Willier spent at least 5 years andnmerous weekends and holidays living
on the Peavine Metis Settlement.

* On April 16, 2002, Shelly Marilyn Willier was graad membership to the Peavine Metis
Settlement through Bylaw # 63.

* On May 1, 2002, Hazel Vicklund appealed the PeaMeés Settlements decision to
grant membership to Shelly Willier.

* MSAT Order No. 144 said:

» the term [substantial] is difficult to define, as it canrderpreted numerous ways. The
meaning of substantial as defined in the Concise Oxfordbdanty is “of real importance or
value.” This definition, in the Panel’s view, suggestt gubstantial does not mean “all”
but could be an amount considerably less. Thus the Padsltfiat 9 years plus weekends
and holidays f of real importance or value, which, in tatisfes the Panel that Pamela
Cunningham has lived a substantial part of her childhoatd@®ettlement.

* While living in the Peavine Metis Settlement, Shé&Nillier was cared for by her
grandparents.

* Madeline Gauchier, Ms. Willier's grandmother, imamber of the Peavine Metis
Settlement.

* Neither of Ms. Willier's biological parents are meers of the Peavine Metis Settlement

* Ms. Vicklund’s appeal letter was received withie #pecified 45-day appeal period.

Decision

The Panel upholds the decision of the Peavine Misgtidement to grant membership to Shelly
Marilyn Willier.

Reasons

The Panel, when deciding on this matter appliecctheria set out in s. 75(2) of timetis
Settlements Act to the evidence provided in the hearing packageefisas the information
presented at the hearing.

Section 75(2) of the MSA allows for individuals tlae registered as Indians under lthaan
Act to become Settlement members. In order for atergid Indian to be granted membership in
a Metis Settlement the individual has to satisfypofthe criteria set out in s. 75(2).
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75(2) An Indian registered under the Indian Act (Canada)person who is registered as an Inuk
for the purposes of a land claims settlement may be appesvadettlement member if

(a) the person was registered as an Indian or an Inuk fen\dss than 18 years old;

Ms. Willier was registered as an Indian on March1i9B6, when she was 7 years old, which
satisfies the Panel that Ms. Willier was registeas@n Indian under the age of 18.

(b) the person lived a substantial part of his or her chddhio the Settlement area.

Shelly Willier indicated on her membership applicatthat she had lived approximately 5 years
in the Peavine Metis Settlement. She further mfnt the Panel at the hearing that she
continued to return to the Settlement for weekeamisholidays. The Panel found that if Ms.
Willier returned to the Settlement for all of hemsmer holidays and at least half of the
weekends in the last 12 years, she would have sp@tiher 2 and a half years living in the
Settlement for a total of 7 and a half years. Phael finds that 7and a half years is a substantial
part of an individual’s childhood. It is apparénthe Panel that Ms. Willier considers the
Peavine Metis Settlement her home.

(c) one or both parents of the person are, or at their death nvenebers of the settlement.

The Panel finds that it is a common occurrenceedtié®nents or in Aboriginal communities for
children to live with and be raised by their graadmts. Ir-amiliesin Other Cultures, Dr.
Edward Van Dyke writes:

Amongst truly traditional Cree, a child who is born \bnot be raised exclusively by the
categories of relative an English speaker would call ‘mothet*father’. Many of the duties of
‘mother’ and ‘father’ would be addressed by other membfeitsecCree extended family.

For example, in many traditional Cree communities, the preéer may be to have the child
sheltered in the home of persons from the grand-paternatajem rather than to biological
parents.

Note also that many of the duties a Euro-Canadian woulelcexp be performed for a child by
‘mother’ and ‘father’ are performed in a traditional Creenmunity by ‘Granny’ (Kokum)...The
implication is that other relatives are performing the righdfities of a ‘mother’ or ‘father’. In
reality, because the relationships between Cree family membearategerized and structured
differently, the behaviours between family members iditi@al Cree communities are not likely
to resemble behaviours between family members in the casftéxiro-Canadian culturés.

The Panel deems it appropriate to apply Dr. Vandy/kforementioned analysis of
Aboriginal culture to Ms. Willier's situation. Albugh the Panel does not make a
judgement on how “traditional” Shelly’s upbringing family was, the principle of inter-
generational sharing of familial responsibilitiesan Aboriginal environment is clearly
at play in the dynamics within Ms. Willier's family

In this respect, the grandparents took on the anelsresponsibilities of the parents. Although
Ms. Willier did not live her entire childhood witter grandparents she was left in their care for

1 van Dyke, Edward WEamilies In Other Cultures, (Calgary, Alberta, Bear-Spike Holdings Ltd, 198803t 1
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extended periods of time, as such the Panel sfigatithat Ms. Willier's grandparents,
specifically her grandmother, acted as surrogaterpain the absence of her mother. Thus the
Panel deems Madeline Gauchier to have satisfiagrpan s. 75(2)(c) of th#letis Settlements
Act. The term parent in this situation needs to berpreted broadly to include grandparent.

(d) The person has been approved for membership by a settleyf@ntspecifically authorizing the
admission of that individual as a member of the settlement.

Ms. Willier was granted membership through Bylav@ #8s such, the Panel finds that Ms.
Willier satisfies s. 75(2)(d) of thigletis Settlements Act.

Recommendations

In the future when Settlement Councils are intdipgetheMetis Settlements Act in a way that is
not ‘regular’ they should inform the public at tmeeting or in the bylaw. In this situation, the
Council considered Ms. Willier's grandmother asihg\warried out a significant parenting role
when they granted Ms. Willier membership and Cawstoould have properly informed the
members.

Dated in the City of Edmonton in the
Province of Alberta on the ftay of
April, 2003.

Lorne DustowPanel Chair
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