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The Hearing

Appeal heard by the following members of the Metis Settlements Appeal Tribunal:
Lorne Dustow, Panel Chair
Joyce Parenteau, Panel Member
John Brosseau, Panel Member
Parties present at the hearing:
Alexander Solomon Holmes, Appellant
Peavine Metis Settlement, Respondent
Represented by: Iner Gauchier, Chair
Judy Hopkins, Administrator
Don Cunningham, Land & Membership
Karen Milsap, Land & Membership
Dennis Cunningham, witness for the Respondent
MSAT staff present:
Terri Quintal, Research and Development Officer
Sara Daniels, Executive Director/Tribunal Secretary
Place and date of the Hearing:
High Prairie Inn
High Prairie, Alberta
Monday, February 24, 2003

Objections to the Panel:

The Panel Chair asked if there were any objectiortise composition or jurisdiction of the
panel. There were no objections.
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Background

On February 19, 1997, Alexander Holmes was graatevisional Metis title to
SE-07-079-16-W5M in the Peavine Metis SettlememtD@cember 3, 2001, Alexander Holmes
applied to upgrade his provisional Metis title tMatis title.

The Peavine Metis Settlement’s form for applicafi@nMetis title requires that the applicant
describe the improvements that have been made tarikl. Mr. Holmes wrote that he had built

a 10 foot x 12 foot cabin, an outhouse and a 40@kway; had cleared approximately 5 acres;
had cut a fence line all around the quarter; amblent 4 brush piles out of 15.

According to section 5.2 (4)(a) and (b) of the M&kttlements General Council Land Policy,
Settlement Councils are to make decisions on agpies for Metis title within 45 days of
receiving an application. The Peavine Metis Settliat Council did not make a decision on Mr.
Holmes’ application for Metis title within the reged 45 days. The Council should have made a
decision on Mr. Holmes’ application by January 2902.

On February 26, 2002, Harold Blyan, the Regisiatlie Metis Settlements Land Registry, sent
Mr. Holmes a letter informing him that his provisa Metis title to the SE-07-079-16-W5M had
expired on February 18, 2002.

On April 17, 2002, Mr. Holmes appealed the PeaWietis Settlement Council’s lack of
decision to the Tribunal.

On April 19, 2002, a Panel of the Tribunal met &sied annterim ex parte order (MSAT
Order N0.137). The panel ordered that:

The Metis Settlements Land Registry not conduct any traosadbr land legally described as the
SE-07-079-16-W5M until the matter regarding Mr. Holmeglaation to upgrade to Metis title has
been settled.

On May 16, 2002, a Land Panel of the Tribunal nmetiasued MSAT Order No. 140.
Order No. 140 referred the decision of Mr. Holmasplication to upgrade to a Metis
title back to the Peavine Metis Settlement Coutacdecide upon.

On June 7, 2002, the Tribunal received a facsioulgy of a letter dated June 3, 2002, which was
sent to Mr. Holmes by Don Cunningham, Land and Mexrsiip Coordinator for the Peavine
Metis Settlement, on behalf of the Peavine Metisl&aent Council. Mr. Cunningham informed
Mr. Holmes that Council needed more proof thatiéimel was being used productively and with
satisfactory progress on improvements. The lgibess on to say that the improvements that Mr.
Holmes had made on the quarter were not suffi¢c@ntarrant Metis title as per the Metis
Settlements General Council Land Policy.

On June 27, 2002, Phyllis Collins, MSAT Panel Chsant Iner Gauchier, Chair of the
Peavine Metis Settlement Council, a letter requgstlarification regarding the June 7,
2002 letter that was sent to Mr. Holmes. The Paeal unclear whether the Peavine
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Metis Settlement Council denied Mr. Holmes a Métis or if they were waiting for
proof of improvements.

On October 29, 2002, the Peavine Metis Settlemenn€il met and decided that Mr. Holmes
did not qualify for a Metis Title because he hatlsatisfied s. 5.2(2) (d) and (e) of the Metis
Settlements Land Policy.

The Tribunal asked for the minutes from the Octd@#r2002 meeting but did not receive them
as they are still in draft format and have not b&gned by the Peavine Council.

On November 15, 2002, Don Cunningham, Land and Mesfiip Coordinator for Peavine

Metis Settlement, sent Mr. Holmes another lettel iaformed him that Council had met and had
decided not to grant him a Metis title to the SEEIB-16-W5M. He further informed Mr.
Holmes that he could appeal the Peavine Metisedattht Council’s decision to the Tribunal.

On December 9, 2002, the Tribunal received Mr. Hedhappeal regarding the decision of the
Peavine Metis Settlement Council not to grant himedis title to the SE-07-079-16-W5M.

Jurisdiction

The Tribunal has jurisdiction to hear this appeaioading to section 189(1)(b) of tivetis
Settlements Act, which states:

189(1) The Appeal Tribunal

(b) must hear appeals and references and perform any other fugiggaorto it or
required to be performed by it under the regulatiopdatys or General Council
Policies;...

Section 8.1 of the Metis Settlements General Cdlaeid Policy.

8.1 Right to appeal
Q) Wherever this Policy requires the General Council or aesediht council to
make a decision related to the granting, transfer, or termmafi interests in
land in the settlement area, any person affected by the deaisidack of a
decision, can appeal in writing to the Appeal Tribunal.

(2) The appeal must be filed with the Appeal Tribunal, and acHati Appeal filed with the
Registrar, within 30 days of the settlement council's datisir, if the settlement council did
not make a decision, within 30 days of the date by whievag required to have made the
decision.

3) There is no right of appeal if the proper documents areladtwith the Appeal Tribunal and
the Registrar within the specified time limit.
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Summary of Evidence
Appellant’s Evidence

Alexander Holmes

Mr. Alexander Holmes testified that he had metrdgpuirements for a Metis title according to
s. 5.2 of the Metis Settlements General CouncildRalicy (Land Policy). Mr. Holmes
suggested that he qualified for Metis title becawsdad built a cabin, cleared approximately 5
to 10 acres, cut a fenceline and ran a salvagedésson the land.

Mr. Holmes further stated that the Peavine Coumaxl 45 days to respond to his application for
Metis title and they did not. He said that if tHegd made a decision not to grant him Metis title
he would have made more improvements in the lasetmonths of his provisional Metis title
interest. He said that he did not do any more awgments because the land had expired and he
was unsure as to the status of his application.

Mr. Holmes stated that he did not remember writfagming” on the original land application

and indicated that he thought that perhaps théngnitas different. Mr. Holmes said that when
clearing the land he left some of the smaller spttoees in order to sell them. He suggested that
a tree farm could be farming, as the applicati@hmdit indicate what sort of farming had to take
place on the property.

Mr. Holmes informed the Panel that he was receivihgnd gas compensation for a lease site
on the property. He further stated that he statkearing the land in 1996 for seismic work.
Mr. Holmes indicated that he was paid for the slagithat he did on the land.

Mr. Holmes suggested that the Council works fordbmmunity and as such should help the
community by letting people know what is requiréadr@mbers in order to be eligible for a
Metis title. Mr. Holmes said that Council did nietl him what he had to do to meet the criteria
for Metis title or what the Council considers impements to be. He further stated that Council
holds the members accountable for the Land Politydb not apply it to themselves. He said
that according to the Land Policy, Council shoudsddrmade a decision on his application within
45-days of receiving it; they did not.

Respondent’s Evidence

Iner Gauchier

Mr. Iner Gauchier testified that Mr. Holmes’ Memodum of Provisional Metis Title said the

land was to be used for farming not a salvage legsin He further stated that a salvage business
was not the intended purpose of the land and dsthecCouncil denied Mr. Holmes’ application
for Metis title.

Mr. Gauchier further submitted that Mr. Holmes dit indicate on his application for Metis title
that he was operating a salvage business on tipegycand that in order for Council to decide
on an application they need all of the information.
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Mr. Gauchier submitted that the walkway that watlt lomn the property was not on Mr. Holmes’
property.

Don Cunningham

Mr. Don Cunningham testified that he had been odihé¢ property to take pictures of Mr.
Holmes’ improvements for the Council. He submittieatt the cabin is not a permanent structure
on the property, as it is not permanently attadbdtie ground.

Don Cunningham pointed out that Mr. Holmes indidade his application for Metis title that he
was not living on the land nor was he using thel l@mnfarm, ranch or operate a business. He
indicated that the original application was fomfiamg and that Mr. Holmes was not farming the
land. He said that Mr. Holmes had signed the d@surthus indicating that Mr. Holmes was
aware of the intended purpose.

Don Cunningham said that he agreed with Mr. Holnseshment about people being
accountable to the processes laid out in the Lahidy? However, he indicated that the Land
Policy also applied to the members and that mengyesld also be accountable to the process.
Mr. Cunningham felt that the Council had the rightnake the decision that they did.

Dennis Cunningham

Mr. Dennis Cunningham stated that members scratobigake improvements to their
provisional Metis titles when they are nearing ¢ine of their term. He said that the MSAT has
made decisions in the past that say that cleaaind is not enough of an improvement to receive
a Metis title. He further stated that people mials¢ minute improvements on land that rightfully
belongs to the Settlement. He felt that peopleighmake improvements with the money they
receive from oil and gas compensation.

Dennis Cunningham further submitted that Mr. Holhlesd lacked improvements and that the
Council was justified in making the decision tHagy made.

Findings of Fact

* Mr. Holmes’ Memorandum of Provisional Metis Titleawregistered for a 5-year period
starting February 19, 1997 and ending on Febru@yyQ02.

o The PMT does not indicate what purpose the lanal e used for.

0 There were no special conditions written on Mr.iHe$’ PMT.

» Alexander Holmes submitted an application for aisetle on December 3, 2001.

o Mr. Holmes indicated on his application that he badt a 10 foot by 12 foot cabin,
an outhouse, a 40 foot walkway, cleared approxip&tacres, cut a fence line
around the quarter and burnt 4 brush piles oubdslimprovements to the property.

o Mr. Holmes indicated on his application for Meiitetthat he was living in the
settlement and was not living on the land or usivegland for farming, ranching or a
business, that he does not owe the settlement angyrand that he does not hold
another Metis title parcel.
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e On April 17, 2002, Mr. Holmes sent a letter of agige the Metis Settlements Appeal
Tribunal regarding the Peavine Metis Settlementr€dis lack of decision regarding his
application for Metis Title.

* On May 16, 2002, a Land Panel of the Metis SettlgmAppeal Tribunal issued MSAT
Order 140, which stated that if the Peavine Megéigl&ment did not make a decision
regarding Mr. Holmes’ application for Metis titlee matter would be taken to a hearing.

* OnJune 3, 2002, the Peavine Metis SettlementrmddrMr. Holmes that Council
reviewed his application and in the Council’s opmithey required additional proof that
Mr. Holmes was productively using the land withifactory progress on improvements.

* On November 15, 2002, the Peavine Metis Settlesemt Mr. Holmes a letter informing
him that Council had met and decided that Mr. Hadigl not meet the requirements to
acquire a Metis title as per s. 5.2(2)(d) and {d¢he Metis Settlements General Council
Land Policy.

* On December 9, 2002, Mr. Holmes appealed the Pedetis Settlement Council’s
decision not to grant him a Metis title to the SEA@¥9-16-W5M.

e Section 5.2 (1), (2) and s. 4 of the Metis Settleta&eneral Council Land Policy:

5.2 Acquiring Metis title from the settlement
(1) Any member who holds a parcel by provisional Metis titlbyan allotment can apply at
the settlement office for the Metis title to the parcel.
(2) The settlement council must approve the transfer of Mdagditthe applicant if:
a) the applicant is a member who is living in the settlement area;
b) the applicant has no overdue debts to the settlement;
c) the applicant would, if the Metis title were transferred,exa@eed the land holding limits;
d) the applicant is living on the land and operating a busif@$s,or ranch on it; or
e) the land has been improved
() by constructing a house or permanent business buildmgsar
(i) by fencing, clearing, cultivating, or otherwise workingignificant part of the
land to enhance its productivity.

(4) Within 45 days of receiving the application, the setdentouncil must either
(a) notify the applicant that the conditions for transfagrivietis title have not been met, or
(b) provide the applicant with a transfer of Metis title.

» Section 1.3(b) of the Metis Settlements GeneralfCiblLand Policy defines

improvements as.
I mprovements means changes people have intentionally made to the landeinto increase its
usefulness, and includes all structures permanently attacties lend

* A “structure” is anything built, for example houses, buigl, water systems, and fences. A
structure is “permanently attached to the land” if all or phittis buried in order to attach it to the
land and keep it there for the foreseeable future. Thingsapemtly attached to the structure are
considered as part of the structure for this purpose.
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Decision

The Panel upholds the Peavine Metis Settlement €lltaidecision not to grant Mr. Alexander
Solomon Holmes a Metis title to the land legallgciébed as SE-07-079-16-W5M.

Reasons

Mr. Holmes’ application for Metis title satisfiess2 (a) to (c) of the Land Policy, as there was
no dispute regarding this information. The cruxha dispute between Mr. Holmes and the
Peavine Metis Settlement Council lies with s. 5@ (@nd (ii) of the Land Policy. Section 5.2(e)
of the Land Policy states that the land needs topeoved by constructing a house or
permanent business buildings owritby fencing, clearing, cultivating, or otherwise \wimg a
significant part of the land to enhance its prothectapacity in order to qualify for a Metis title.

The Panel was not satisfied that the cabin erdntddr. Holmes qualifies as a house or
permanent business building as it is not ‘permdpeattached to the land.” Mr. Holmes
indicated that he had cleared approximately 10saoféand and that he had cleared the
perimeter of the quarter to construct a fence. Héueel finds that he did not work a significant
part of the land, which has a total land area & déres, in order to satisfy s. 5.2 (e)(ii).

In conclusion the panel finds that although Mr.iHet did construct a cabin as well as clearing
approximately 10 acres of land, he does not sadisiyf the requirements laid out in s. 5.2(2) of
the Land Policy to qualify for a Metis title.

Recommendations

The Panel would like to remind the Settlement Cdwarad the administrative staff that the Metis
Settlements General Council Land Policy outlinesous processes that Council is to follow
when dealing with applications for land interesitdie Council should be conscious of such
deadlines and make their decisions within the $igelciime period. The Settlement Council has
a responsibility to the members to have a fairedydand transparent process.

In order to be seen as having a fair, orderly aaalsparent process, the Settlement Council
should provide individuals with reasons as to wis €ouncil made the decision that it did. The
Settlement Council should also make efforts to atkimembers about the requirements of the
Metis Settlements Act, the Metis Settlements General Council Land Pobryd any Settlement
Bylaws and Policies.
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Order

The Tribunal orders that:

* Mr. Alexander Holmes return the land to the Setdatrwithin 60 days of the signing of
this order, in no worse condition than he received per s. 5(1) of the Memorandum of
Provisional Metis Title.

» Order 137 is lifted and that the Registrar of thetis!Settlements Land Registry cancels
Mr. Holmes’ provisional Metis title interest in ti8&E-07-079-16-W5M.

Dated in the City of Edmonton in the
Province of Alberta on the ftay of
April, 2003.

Lorne Dustow, Panel Chair
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