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The Hearing

Appeal heard by the following members of the Metis Settlements Appeal Tribunal:

Lorne Dustow, Chair
Ken Allred, Tribunal Member
John Brosseau, Tribunal Member

Parties to the hearing:

Pamela Kozak, Appellant.
Ms. Kozak submitted a written argument to the Pahthe onset of the
hearing, which was read to the Respondent andahel Py MSAT staff.

Gift Lake Metis Settlement, Respondent

Represented by: Hector Lamouche, Chair
Dale Anderson, Councillor
Glady Anderson, Councillor
Glenn Laderoute, Councillor
Sam Hall, Administrator
Pauline Smith, Land & Membership
Tina L’Hirondelle, Land & Membership

MSAT staff present:

Terri Quintal, Research and Development Officer
Sara Daniels, Executive Director/Tribunal Secretary
Place and date of the Hearing:

High Prairie Inn

High Prairie, Alberta

February 24, 2003

Objectionsto the Tribunal:

The Tribunal Chair asked if there were any objexdito the composition or jurisdiction of the
Tribunal. There were no objections.
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Background

On June 2, 1998, Pamela Kozak applied for memherstihe Gift Lake Metis Settlement.

Ms. Kozak indicated in the family information sectiof the application that her mother’s
heritage is Cherokee. Ms. Kozak provided a stagudeclaration that she identified with Metis
history and culture but did not provide the fadther Canadian Aboriginal ancestry on the
declaration.

On March 10, 1999, Pauline Smith, Land and MembgrGlerk for the Gift Lake Metis
Settlement, informed Ms. Kozak that Council hadeesed her application for membership and
required proof of her ancestry.

On February 17, 2000 (should this be March 13, 2pad@s. Kozak sent the following
documents to the Gift Lake Metis Settlement regaydier ancestry:

« A family tree certified by Ms. Kozak’s Aunt Mildre@errard;

* Phyllis Kozak’s (Pamela’s mother) birth certificasad

* An article from the Edmonton Journal.

On March 14, 2000, the Gift Lake Metis Settlemeatfxil granted Ms. Kozak a 2-year
probationary membership. Motion 14.0.03.14.00 seaslfollows:

To approve Pamela Geneva Kozak's membership applicatioacstibja probationary period of (2)
years provided that Pamela Kozak continues to make her prinegikency in the Settlement.

In a letter dated March 17, 2000, Pauline Smittmd_.and Membership Clerk for the Gift Lake
Metis Settlement, informed Ms. Kozak that her mership application had been approved with
a probationary period of 2 years. Ms. Kozak wadeado the membership list on April 28, 2000
and her two-year probationary period ran from thede.

On December 18, 2001, Sam Hall, Administrator far Gift Lake Metis Settlement, sent a letter
to Ms. Kozak informing her that her claim of CaradAboriginal ancestry was not “backed up”
by the letter sent February 17, 2000 by her md#mslis Kozak. Mr. Hall goes on to say that
the letter shows American Aboriginal ancestry drat 6. 76 of thdetis Settlements Act (Metis
Settlements Act) requires the applicant to have Canadian Aborig@anaestry. Mr. Hall further
informs

Ms. Kozak that Council will be reviewing her apglion and probationary membership on
January 8, 2002, and that she is invited to attkeaneeting to provide Council with evidence of
her having Canadian Aboriginal ancestry. He furthiorms Ms. Kozak that based solely on the
information provided in the application, Councilubd revoke her probationary membership.

On December 21, 2001, Sam Hall sent another lgttsls. Kozak informing her of a meeting on
January 15, 2002 in which her probationary membemsbuld be discussed. Mr. Hall informed
Ms. Kozak that she could present any further infran on her Canadian Aboriginal ancestry at
the meeting.
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On January 15, 2002, Ms. Kozak sent Mr. Hall a mentoch stated:

The information has been archived but will be here inveéks. It is proof | was here my claim
starts June of 92 and part of 1993. Maybe up to ®fobsure 92/93. When | receive this
information | will photocopy and leave in your folder.

On January 15, 2002, Council discussed Ms. Kozapfsdication. The minutes read as follows:

7.2 Hearing on Pam Kozak’s probationary membership

Sam Hall explained that Council wished the probationary meml@ovide more details on her
Canadian aboriginal ancestry and also proof of her resdanklberta for 5 years prior to 1998.
This is part of the 2-year probationary review. The probatly member provided copies of birth
certificates and a newspaper article. She undertook to pnowdeinformation on provincial
residency and Canadian aboriginal origins within a reaseriaé.

Motion 22.01.15.02
7.2 Hearing on Pam Kozak’s probationary membership
That the issue regarding Pam Kozak’s membership be tabthd hext meeting.

On January 29, 2002, Council met again to discusskdzak’s probationary membership.
Motion 10.0.01.29.02 was passed and the issueaksest until the next meeting

On February 11, 2002, Council met again to disthussssue of Ms. Kozak’s probationary
membership. Motion 8.0.02.11.02 reads as follows:

That Council gives direction to the Administrator thagtéelr be sent to Pam Kozak advising her she
must provide proof of Canadian Aboriginal Ancestry ankefda residency. If proof is not received
before the end of February acceptable to council her prolagionembership will be cancelled.

On February 13, 2002, Mr. Hall wrote a letter to. Mezak informing her that the Gift Lake
Metis Settlement Council had reviewed her probaigmembership on February 11, 2002, and
decided that the requirement to show Canadian gbwi ancestry had not been sufficiently
met. In addition to not proving Canadian Aborigiaacestry, Ms. Kozak had not submitted
proof of Alberta residency for 5 years prior to Bppg for membership. Ms. Kozak was
informed that her probationary membership would#mecelled if she did not provide proof of
both ancestry and residency by the end of Febr2@dy.

On March 26, 2002, the Gift Lake Metis Settlemeaticil terminated Ms. Kozak’s
probationary membership and refused her applicdtiomembership because she had not
provided Council with proof of Canadian Aborigiraaicestry to the satisfaction of Council. A
membership notice form indicating termination waserated and sent to the Registrar of the
Metis Settlements Land Registry on July 3, 2002.

On August 1, 2002, Harold Blyan, Registrar of thetisl Settlements Land Registry, wrote the
Tribunal asking for direction on whether to candel Kozak’s probationary membership. Mr.
Blyan indicated that the grounds for terminatiagiediby the Gift Lake Metis Settlement Council
were not grounds for termination according toMuetis Settlements Act.
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On August 2, 2002, the Tribunal received Ms. Kogappeal letter.

As explanation for the late filing of her appeals.NKozak said that she did not receive a copy of
the resolution to terminate her probationary mersierfrom the Gift Lake Metis Settlement
Council. Ms. Smith said she had drafted a letteitibat the letter was not sent to Ms. Kozak.

Ms. Smith further stated that the office had clo&ecdh period of time and that she assumed that
the remaining administrative staff would have nthilee letter to Ms. Kozak. The Panel
concluded that, as Ms. Kozak was not notified eftérmination of her probationary
membership, as required in s. 86(4)(a) ofMetis Settlements Act, the 30-day appeal period in
which to appeal the termination of her memberslaigh ot commenced.

Jurisdiction

The Tribunal has jurisdiction to hear this appeaioading to s. 89(1) of thigletis Settlements
Act, which states:

89(1) As soon as reasonably possible after receiving an aaugeEabt a settlement membership
termination the Appeal Tribunal must hold a hearing afteng everyone it considers affected by
the appeal reasonable notice of the date, time, and place of thmghear

Evidence
Appellant’s Evidence

Pamela Geneva Kozak, written submission accepted as evidence by the Tribunal and read
at the hearing by Terri Quintal, MSAT Staff.

Ms. Kozak wrote that she felt her evidence of beair@anadian Citizen with American
Aboriginal ancestry should allow her to remain amber of the Gift Lake Metis Settlement.
She further stated that she provided her mothéntls bertificate and her grandmother’s
nationality, as well as proof of Alberta residefioythe 5 years prior to her applying for
membership.

Ms. Kozak also stated that the issue of her merhijehas gone on too long and that a decision
on this matter should have been made long ago.h&bed that the Tribunal did not get the
wrong impression that she was unable to attenthdrifer guilty and thus take away her
membership.

Ms. Kozak further wrote that she would not take twkanot hers but indicates that she would
still like to be part of the community, take partdecision-making and live in the Settlement.

She also indicated that she does not have enodgiig@nal” in her to gain any benefits. She
said that she pays to live just like everyone else.
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Ms. Kozak wrote that she had read At and that s. 76 may not apply to her because her
grandparents settled in Canada in the 1800’s.g8hs on to say that in order to settle in Canada
you had to be a Canadian Citizen. She said thia¢aancestors were Canadian citizens then that
makes her family Aboriginal on the “Canadian part.”

Ms. Kozak informed the Tribunal that aboriginatlfined as:

Existing in a place from the beginning; being the firsther original one.

And Metis is defined as:

Forming a cultural group distinct from both Europeand Indians A person of mixed blood. Especially a
person of French and North American Indian

Ms. Kozak indicated that she completed s. 79(IheMetis Settlements Act. She informed the
Tribunal that she tried to provide Council with théormation they had asked for and that she
had met with Council to discuss her applicatiohe 8lso wrote that she did not receive a letter
from the Council indicating that she had 45 dayappeal the Council’s decision. She did
however say that she received a letter from Sarhatdl Chris Lamouche.

Respondent’s Evidence

Hector Lamouche provided the Tribunal with a written submission, which was accepted as
evidence by the Tribunal and read at the hearing by Sam Hall, Gift Lake Metis Settlement
Administrator:

Mr. Lamouche wrote that it is still the position®fft Lake Council that an error had been made
in the original motion to approve Ms. Kozak becatlm¥e was no evidence of Canadian
Aboriginal ancestry nor was there evidence thatrstklived in Alberta for 5 years prior to
submitting an application.

The letter further stated that the bottom linetfer Council was that despite any administrative
steps taken on the application, Ms. Kozak did ne¢tnthe requirements set out in Part 3 of the
MSA.

Glady Anderson

Mr. Glady Anderson informed the Tribunal that heswat on Council at the time that the
decision regarding Pamela Kozak’s membership agpdic was made. He did however want to
say that he relied on the integrity of the local@ail decisions even though he was not directly
involved in the process.

Dale Anderson

Mr. Dale Anderson informed the Tribunal that he wwasa Councillor at the time the decision
was made. He said that the Council did not satysthe had to provide her ancestry that she only
had to live there for two years.
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Sam Hall

Mr. Hall informed the Tribunal that the Council ithg right to review an application for
membership before the applicant is granted full inership. The Council looked at

Ms. Kozak’s application for membership and askeénstthe Canadian Aboriginal ancestry
was. The Council was correcting the error madéhbypassing of the first motion.

Findings of Fact

* OnJune 2, 1998, Ms. Pamela Geneva Kozak applretiémbership in the Gift Lake
Metis Settlement
0 Ms. Kozak indicated on her application for membgrshat she had lived in
Alberta for the five years immediately proceedihg tate of her application.
o In the family information section of the applicatiMs. Kozak indicated that her
mother’s heritage was Cherokee.
0 Ms. Kozak did not provide any facts on the Membgr&reclaration or at any
time, that she has Canadian Aboriginal ancestry;

e On March 10, 1999, Pauline Smith, Land and MembgrSlerk for the Gift Lake Metis
Settlement, wrote Ms. Kozak a letter informing tieat Council reviewed her application
and would like her to provide proof of her ancestry

* On March 13, 2000, Ms. Kozak faxed Pauline Smitlojay of a family tree, indicating
that her grandmother was a Cherokee Indian fronsisBgopi, certified by Ms. Kozak’s
Aunt Mildred Gerrard; Phyllis Kozak’'s (Pamela Kozknother) birth certificate; and an
article from the Edmonton Journal as proof of herestry.

* On March 14, 2000, the Gift Lake Metis Settlemeaugil approved Ms. Kozak’s
application for membership with a 2-year probatrgrzeriod.

* Ms. Kozak was added to the membership list on A8j12000 and the two-year
probationary period ran from that date.

* On December 21, 2001, Sam Hall sent a letter tokdgak informing her of a meeting
on January 15, 2002 in which her probationary mestite would be discussed. Mr.
Hall informed Ms. Kozak that she could present famther information on her Canadian
Aboriginal ancestry at the meeting.

* OnJanuary 15, 2002, Ms. Kozak met with the Giftd-detis Settlement Council and
informed them that she would provide more inforimatiegarding her Alberta residency
as well as her Canadian Aboriginal ancestry.

* OnJanuary 15, 2002, Ms. Kozak sent Mr. Sam Halkano informing him that proof of
her Alberta residency would be available in 4 twe®ks.

* On February 11, 2002, the Gift Lake Metis Settlent@ouncil passed motion
8.0.02.11.02, which gave Mr. Hall direction to sénisl Kozak a letter informing her that
if the Council did not receive proof of her Canadiboriginal ancestry as well as her
Alberta residency acceptable to the Council, befloeeend of February her probationary
membership would be cancelled.

* On March 26, 2002, the Gift Lake Metis Settlemeaticil terminated Ms. Kozak’s
probationary membership through motion 18.03.26a8%he did not provide proof of
her Canadian Aboriginal ancestry to the satisfactibCouncil

* The Tribunal received Ms. Kozak’s appeal letterragust 2, 2002.
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* On August 1, 2002, the Registrar of the Metis 8etdnts Land Registry applied to the
Tribunal for direction as to whether to cancel Mezak’s probationary membership as
the Gift Lake Metis Settlement Council did not tarate her membership for the reasons
stated in s. 86(1).

Decision

The Tribunal denies the appeal and reverses thgmalidecision of the Gift Lake Metis
Settlement Council to grant probationary membershipamela Geneva Kozak.

Reasons

Section 76 of th&/letis Settlements Act outlines the information required to support an
application for membership in a Metis Settlement,

76 Every application for membership in a settlement mestent to the settlement office
and must be accompanied by

@)

(b)

a statutory declaration that

(i) the applicant has Canadian aboriginal ancedegcribing the facts on
which the declaration is based, and
(i) the applicant identifies with Metis history and cudty

one or more of the following:

0] genealogical records as evidence that the applicant has abbrigi
ancestry;
(i) a statutory declaration of at least 2 Metis who aregeized as Metis

elders that the applicant has aboriginal ancestry, descthwgnfgcts
on which the declaration is made;

(iii) such other evidence satisfactory to the settlement council #hat th
applicant has aboriginal ancestry; [emphasis added]

Section 78 of thé1SA outlines the requirements that must be satisfiédreanembership can be

granted,

78(1) An application for membership in a settlement aaagproved only if the settlement council is
satisfied that the applicant

@)

is a person of Canadian aboriginal anceshg identifies with Metis history and culture,

0] has or will have suitable living accommodation in telement area, and
(i) is committed to living in the settlement area and presewvipgaceful
community. [emphasis added]

Ms. Kozak signed a Membership Declaration formdidtnot provide any information on the
declaration or at any other time that proves thatdoes in fact have Canadian Aboriginal
ancestry as is required by s. 76(a)(i) and s. T&(1)Ms. Kozak did not satisfy the requirements
for settlement membership detailed in Metis Settlements Act. Instead the evidence clearly
establishes that her aboriginal ancestry is Amaricherokee. The consequences of this, given
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the requirements of tHdSA, are that Ms. Kozak does not qualify for membegrshider the Act
and the Gift Lake Metis Settlement Council therefbad no authority or jurisdiction to grant
membership to Ms. Kozak, even on a probationarishasd the original grant of probationary
membership is therefore properly viewed as nullamd from the outsetin other words, the
motion granting Ms. Kozak membership was beyondatitdority of the Council because it was
granted in the absence of evidence, specificaiyatbsence of proof of Canadian Aboriginal
ancestry, which th#letis Settlements Act requires.

The Gift Lake Metis Settlement Council itself reaaged the absence of evidence of Canadian
Aboriginal ancestry and tried to correct its orgierror by first reviewing the application and
asking for evidence of Canadian Aboriginal anceatrgl then by terminating Ms. Kozak’s
probationary membership and refusing her appliocdoo membership when the required
information was not provided. The Tribunal is o thpinion that there was no need for and
strictly speaking, has been no termination or sssonh of membership. This is because there is
nothing to terminate. The decision to grant prigetry membership was made beyond the
authority of the Council (because it was made enahsence of evidence of Canadian aboriginal
ancestry which th#1SA requires) and that decision is therefore propetarded as null and

void from the outset.

However, even if the Council’s decision to grardah@tionary membership is not void from the
outset, the Tribunal is of the opinion that SecB®i(1) of theMetis Settlements Act provides the
Gift Lake Metis Settlement Council with the autliptio terminate a person’s membership
within the probationary period on its own initisgiunder s. 86(4) (so long as notice of that
intent and an opportunity to be heard is giverhwadffected person) and for reasons in addition
to those specifically identified, including non cpilance with the membership requirements
established by the Act.

Section 86 of th&/etis Settlements Act reads,
86(1) A settlement council may terminate the membership etti@ment member within the
member’s probationary period if the member

(a) does not obtain or stops maintaining suitable ligiogpmmodation in the
settlement area, or

(b) ceases to be committed to living in the settlement aremamdaining a peaceful
community.

(2) The termination of membership of a person under subsgdfjonay be by resolution.

(3) If a settlement member is subject to a probationaiggand membership is not
terminated within that period, any future action to terngrthé membership of the person
must be taken under section 87.

(4) A settlement council may not pass a resolution or by-taie@riminate the membership of
a settlement member within the member’s probationary peiiut giving the person
(@) reasonable notice of the resolution or by-law to bsidered, and
(b) if the person requests it, an opportunity to bechbafore the voting on the resolution or
by-law.

In concluding that this section does not list théy@rounds on which a settlement council can
terminate a probationary membership, we are infladrby the absence of language like that

10
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found in section 87 of thigletis Settlements Act. Section 87 states clearly that membership may
be terminated only if certain identified circumstas exist. If the Legislature had intended to
similarly restrict the grounds for termination dhgia probationary period to those specifically
identified, arguably it would have said so expnggsist as it has done in s. 87.

At this point, the Panel would like to addressdpelication for direction that it received from

the Registrar of the Metis Settlements Land Regisiin the application for direction, the
Registrar asked if a person’s name must be remfgadthe membership list pursuant to s.
86(1) of theMetis Settlements Act if the reason for termination is not one of thas@ns listed in

s. 86(1). The Panel finds that in the case of Paiezak, the Registrar must remove her name
from the membership list. The Panel is satisfiet the language of the section is not specific to
the reasons given in s. 86(1)(a) and (b).

In the end result, however, it is not strictly nesary for us to decide the issue of the Council’s
jurisdiction under section 86, as this Tribunabehg has the jurisdiction under section 190 (1)(j)
to make any decisions that the Council could haaderand to confirm or reverse the Council’s
decision (ss. 190(1)(k) and (l)). BecauseMuatis Settlements Act clearly establishes Canadian
Aboriginal ancestry as a requirement for settlenme@inbership and Ms. Kozak has not provided
any evidence of Canadian Aboriginal ancestry bstieiad has provided proof that her Aboriginal
ancestry is American-Cherokee, we are of the opithat her application for membership and
her appeal must be denied.

Order

The Tribunal orders that the Registrar of the M8gs¢tlements Land Registry remove
Pamela Geneva Kozak from the Settlement Membets Lis

Dated in the City of Edmonton in the
Province of Alberta on the T5ay of
May, 2003.

Lorne Dustow, Tribunal Chair
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