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THE HEARING

Appeal heard by the following members of the Métis Settlements Appeal Tribunal:
Lorne Dustow, Panel Chair

John Brosseau, Panel Member
Ken Allred, Panel Member

In attendance at the hearing:

Hazel Vicklund Appellant
Judy Willier, Affected Party

Peavine Métis Settlement, Respondent
Represented by: Richard Hajduk, Barrister & Stiici

Minister of Justice and Attorney General of Albeitaervener — (referred to as "Alberta")
Represented by: Margaret Unsworth, Barrister &c8or

Mr. Cameron Henry, Alberta Aboriginal Affairs andithern Development - Witness

Various Observers

Place and date of the Hearing:

Room 301, High Prairie Inn
High Prairie, Alberta
March 2, 2004
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BACKGROUND

This hearing was held to conclude the Februarn2@63 appeal, which was held in High Prairie,
Alberta. Briefly, by way of background, the appelallenges the Métis Settlement membership
bylaw concerning Judy Willier granted by Settlem@ouncil dated September 26, 2000. A
Preliminary Decision was issued by the Métis Setélets Appeal Tribunal (MSAT) on May 15,
2003, by which it was decided that section 75(2)faheMétis Settlements A¢the "Act") is

the sole basis on which Judy Willier might be dagied from settlement membership as she
became registered as an Indian after the age lofesig.

The appeal hearing was adjourned to allow for ediicbe given to the Province of Alberta and
to the Government of Canada and for argument 1o bleemade on the constitutional validity of
section 75 of the Act. By letter dated July 1402QJustice Canada advised that it would not
intervene in the appeal. The Minister of Justiece Attorney General for Alberta ("Alberta")
intervened and raised as a preliminary issue, vendftfSAT has jurisdiction to determine the
constitutional validity of section 75 of the AcA hearing was held on September 19, 2003 on
the jurisdictional issue and by Decision dated Nwoler 18, 2003 MSAT decided that it has
jurisdiction to consider the constitutional validdf section 75 of the Act. This hearing was
convened to consider the constitutional validityse€tion 75 (2)(a) of the Act and to ultimately
decide the question of Ms. Willier's eligibility feettlement membership.

ISSUES
There are three main issues for the Métis Settlesn®ppeal Tribunal to decide in this appeal.

l. Does section 75 of thdétis Settlements Aand specifically section
75(2)(a) infringe on the equality rights guarantbgdection 15(1) of
the Charter of Rights and Freedofs

Il. If so, does such infringement constituteasomable limit prescribed
by law and is it demonstrably justified in a freelademocratic society
pursuant to section 1 of tii@anadian Charter of Rights and
Freedom8

II. In view of the conclusions reached by MISin relation to the first
two questions above, what is MSAT’s decision onisisee of Ms.
Willier's application for settlement membership?
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LEGISLATION

Métis Settlements Act

75(1) An Indian registered under tlmelian Act(Canada) or a person who is
registered as an Inuk for the purposes of a land claims settlesmat eligible
to apply for membership or to be recorded as a settlement manibss
subsection (2) applies.

(2) An Indian registered under thadian Act(Canada) or a person who is
registered as an Inuk for the purposes of a land claims settlemagrbe
approved as a settlement member if

€) the person was registered as an Indiaan Inukwhen less
than 18 years old,

(b) the person lived a substantial part of his or hedbhid in
the settlement area,

(c) one or both parents of the person are, or at their desth w
members of the settlement, and
(d) the person has been approved for membership by a settlement

bylaw specifically authorizing the admission of that indiwbas a member of
the settlement.

(3) If a person who is registered as an Indian undenttian Act(Canada) is
able to apply to have his or her name removed from registratitasection (2)
ceases to be available as a way to apply for or to become a settheemainér.

(4) A right to reside on patented land acquired under thémother enactment,
a General Council Policy or a bylaw is not affected by a decisiogfuse an
application for membership when the decision is based osebi®n.

Canadian Charter of Rights and Freedoms

1. TheCanadian Charter of Rights and Freedoggrantees the rights and
freedoms set out in it subject only to such reasonable Iprétscribed by law as
can be demonstrably justified in a free and democratic society.

15. (1) Every individual is equal before the and underatvednd has the right
to the equal protection and equal benefit of the law withaatridhination and,
in particular, without discrimination based on race, nationatimic origin,
colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program otitadtiat has as its
object the amelioration of conditions of disadvantaged indalglor groups
including those that are disadvantaged because of race, natietiahiororigin,
colour, religion, sex, age or mental or physical disability.

25. The guarantee in this Charter of certain rights and freesloatisnot be
construed so as to abrogate or derogate from any aborigasl; or other
rights or freedoms that pertain to the aboriginal peopl€aafda including

a) Any rights or freedoms that have been recognized by the Royal
Proclamation of October 7, 1763; and
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b) Any rights or freedoms that may be acquired by the abatigigoples of
Canada by way of land claims settlements.

28. Notwithstanding anything in this Charter, the rigarid freedoms referred
to in it are guaranteed equally to male and female persons.

Part II: Rights of the Aboriginal Peoples of Canada

35.

(1) The existing aboriginal and treaty rights of the aloaigpeoples of
Canada are hereby recognized and affirmed.

(2) In this Act, "aboriginal peoples of Canada" includes thiéam Inuit and
Métis peoples of Canada.

(3) For greater certainty, in subsection (1) "treaty rightsluides rights that
now exist by way of land claims agreements or may be so acquired.

(4) Notwithstanding any other provision of this Atig taboriginal and treaty
rights referred to in subsection (1) are guaranteed equallgltoand female
persons.

52.

(1) The Constitution of Canada is the supreme law of Caaadaany law
that is inconsistent with the provisions of the Consttuis, to the extent of the
inconsistency, of no force or effect.

SUMMARY OF EVIDENCE AND ARGUMENTS

Only one witness gave evidence at this hearing. ®dmeron Henry of Aboriginal Affairs and
Northern Development, was called by "Alberta" arsltestimony was helpful. Mr. Henry
provided historical documentation including excsrippmThe Métis Population Betterment Act
regarding the exclusion of registered Indians femtilement membership.

In the 1930's the Alberta Government recognizedptight of the Métis people. They were
aboriginal but had none of the rights that Indibad. They had no land base and no formal
structure of government and were clearly a disatigged group in our society. The Alberta
government took a number of initiatives to remduy $ituation in which the Métis found
themselves. One of the most important wadMBés Population Betterment Acf 1938. This
Act was specifically intended for the Métis andleded Indians who had land and other rights
as a result of treaties. This exclusion of Indibas been constant in Alberta legislation dealing
with the Métis.

The Métis Settlements Accord signed in 1990 betwberGovernment of Alberta and the Métis
people: "sought to achieve the aspirations of tiétidvsettlers to secure a land base for future
generations, to gain local autonomy in their owaied, and to achieve economic self-
sufficiency.”
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The Métis Settlements Aspecifically states that only Métis can become rens of a Métis
Settlement and specifically excludes Indians. Bason for excluding Indians is that they
already had a land base through treaties with #rea@ian government.

There was an impact on tMgtis Settlements Adue to thdndian Act as it existed prior to
1985. Any Métis woman who married an Indian marabee an Indian and gained all the status
rights of an Indian but lost her Métis rights as Metis Population Betterment Aspecifically
restricted Indians from being members of a Métil&aent. A further implication is that once a
Métis woman gained Indian status there is no wagvir remove it. Under Canadian law she is
an Indian for life.

"Alberta" argued that:

» Section 75 of th/étis Settlements A aimed at a distinct group of people.
* Atlaw adults are assumed to know the law andatsequences.

» Pre-existing legislation would not allow the affedttparty to be a member.

* To deny Judy Willier's application would not beialation of human dignity.

* TheMeétis Settlements At an ameliorative piece of legislation.

* Under the leading Supreme Court of Canada caRe wf Oakesection 1 of
Charter saves section 75 of tMétis Settlements Act

» The pressing objective of the legislation is to ioye the condition of a
certain group of people and as such it is ratign@hnected to the goal.

* It does however impair the rights of registereddnd.

» there must be proportionality between the effentsthe objective as detailed
in theOakescase.

"Peavine" argued that:

» Judy Willier’s rights to equality under section 1p6f the Canadian Charter
of Rights and Freedoms have been infringed or ddoyeSection 75(2)(a) of
the Métis Settlements Act

* While section 90 of th#étis Settlements Adkals with voluntary registration
as an Indian, section 75(2)(a) is actually "invedum" registration and hence
must be dealt with differently.

The Appellant argued that:

* Judy Willier made a conscious decision to becomegestered Indian by
marrying a registered Indian. Therefore she mauasdif ineligible for
membership in the settlement.

* If MSAT decides Judy is a member there will be emugences.
* There is no gender distinction in section 75.

* TheMeétis Population Betterment Aaias tough on registered Indians as is the
Métis Settlements Act
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FINDINGS OF FACT

Judy Willier was registered as an Indian afterafe of majority (18 years).

Peavine Métis Settlement passed a membership lgranting Judy Willier membership
that contained inaccurate information.

At the present time there are no provisions folyJiilier to have her name removed
from the Indian Register.

DECISION

The Métis Settlement Appeal Tribunal hereby decldéinat Peavine Métis Settlement
Membership Bylaw # 54/00 passed pursuant to se@t¢)(d) of theMétis Settlements At
null and void.

The Métis Settlement Appeal Tribunal determines Section 75(2)(a) of thiklétis Settlements
Actinfringes on the equality rights guaranteed byisacl5(1) of theCharter of Rights and
Freedomsand is therefore of no force or effect with regerdhe eligibility of Judy Willier to
apply for membership in the Peavine Métis Settldmen

REASONS

Bylaw # 54/00

It is clear from the evidence that Bylaw 54/00toé Peavine Métis Settlement was in error in
that it stated that the applicant "was registesedralndian whetess thanl18 years old.". The
information provided on the application was clead aorrect that she "became treaty atahe
of 18 years." [Emphasis added]

The Métis Settlement Appeal Tribunal has howeveidizl in our Preliminary Decision (Order
# 150) that MSAT in hearing this matter will “ma&edecision about Judy Willier's settlement

membership once we have received submissions fildimegparties on the fundamental legal
issue.” i.e. the application of ti@anadian Charter of Rights and Freedoins

Section 75(2)(a)
l. Does Section 75(2)(a) violate section 15 of tarter?

In addressing this question, we first looked atehtre Act and asked ourselves - Is thétis
Settlements Adtiscriminatory? We concluded that yes, in a galnegnse the Act clearly
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discriminates between Métis and other Canadianspedifically excludes Indians and Inuk and
generally excludes other persons who are not MEligs it discriminates on the basis of race,
national or ethnic origin. Secondly we asked owesel} Is the purpose of tivétis Settlements
Actameliorative? Yes, again in a general senseAittisvas set up to deal with the plight of an
underprivileged sector of Canadian society, whechhboriginal, but with none of the rights
allocated to Indians. We then looked at Section 3&ction 75 of the Act sets the ground rules
for registered Indians and Inuk who wish to becaei®iement members. Section 75 (1) states
that a person registered as an Indian is not é&iddy membership in a settlement. Section 75(1)
is therefore boldly discriminatory in that it profis Indians registered under timelian Actfrom
obtaining membership in a Métis Settlement. Whigedo not need to answer this question,
section 75(1) is however, in keeping with the aoreliive intention of thdlétis Settlements Act
to provide a land base for Métis people - not India

Looking specifically at Section 75(2), it sets antexception allowing an Indian registered
under thedndian Actto become a settlement member as long as the person

(a) was registered when under the age of majority,

(b) lived on the settlement most of their childhood,

(c) has parents who are members, and

(d) the membership is endorsed by the governing coandila

majority of the settlement members.

It has been determined that Judy Willier meetscthreditions of Section 75(2)(b) and (c). The
requirement established by subsection 75(2)(d),uliimately be answered by this decision as
MSAT has exercised its jurisdiction to decide tlesgtion of Ms. Willier's settlement
membership, itself.

Section 75(3) anticipates allowing Indians to bee@®ttlement members if they are able to have
their names removed from registration underititgan Act There is presently no provision in
legislation that would allow a person to have timeime removed from registration as an Indian.
Section 75(4) is therefore irrelevant to this decis

This leaves section 75(2) (a) which is the onlyi®has which Ms. Willier might be disentitled to
settlement membership and which will thereforehzedubject of the following discussion.

In Law v. Canada (Minister of Employment and Immigna}i[1999] 1 S.C.R. 49t 184 and
elaborated upon at 188, the Supreme Court of Casetdaut the three central issues that we
need to consider in terms of deciding the consimality of section 75(2)(a):

(A) Whether a law imposes differential treatmeniveen the
claimant and others, in purpose or effect;

(B) Whether one or more enumerated or analogousrie of
discrimination are the basis for the differentis¢dtment; and
(C) Whether the law in question has a purpose fecethat is
discriminatory within the meaning of the equalityagantee.

Each of these questions will be addressed in turn.
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A. Does section 75(2)(a) impose differential treatent between the claimant and others
in purpose or effect?

The language and intent of Section 75(2)(a) isrcl@aperson who becomes registered as an
Indian when less than 18 years old is entitleda@dnsidered for membership provided the
other conditions are met. The use of the word ‘nragection 75(2) gives some discretion in
approving applications under this section.

Under this section, settlement membership coulgrbated to a person who becomes registered
as an Indian when less than 18 years old in a nupfl@rcumstances including:

* achild may be born of an Indian mother who is mend§ a Métis Settlement.

* an Indian child may be born of a Métis mother algsif marriage.

e an Indian child may be adopted by a member or mesnifea Métis Settlement.

* a Meétis woman may marry an Indian when under tleecdd.8 years.

Conversely, the language and intent of Section){&)2s equally clear that a person who
becomes a registered Indian when over 18 yeargeoisaneligible to be considered for
membership. Section 75(2)(a) reflects the isstitiseoage of majority and of informed consent.

It is clear that by its apparent purpose, secti®f2)/of theMétis Settlements Ashposes
differential treatment on Judy Willier as compatedndividuals who become registered
Indians before age 18 including a Métis woman vghonider the age of 18 and chooses
to marry an Indian, thus gaining Indian status. Ati8lwoman in that circumstance is
given the privilege of choosing to apply for setient membership if a number of
specific criteria are met.

By its effect, section 75(2) also imposes differ@rtteatment on Judy Willier as
compared to a Métis man who marries an Indian wofwéether over the age of 18 or
not). In those circumstances, the Métis man wooldantomatically become registered
under thedndian Act (given its provisiongind hence he would remain eligible for
membership under tHdétis Settlements Act

Similarly, the applicant is treated differentialg compared to a Métis woman who
married an Indian subsequent to the passagdlda@-31. With the passage of that
legislation, Indian status was not automaticallgfeored on women marrying Indian
men. A Métis woman marrying an Indian man afterSL@®uld not automatically be
registered as an Indian as a consequence of maaradjwould therefore remain eligible
for settlement membership.

Finally, the effect of section 75(2) is to impostetential treatment on Judy Willier as
compared to other single individuals. If Ms. Walihad remained single, she would be
eligible for membership. She is not currently nmeatbut divorced - She is being treated
differentially as a result of having once been meadrto an Indian man by virtue of which
her ethnic origin was changed in law. By virtughs workings of théndian Act,Judy

10
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Willier was and is registered as an Indian. JudWi&/however, is in fact neither an
Indian nor married.

We are satisfied that section 75(2) imposes diffeaétreatment between Judy Willier
and others in purpose and eftect

B. Are one or more of the enumerated or analogousgunds, the reason or basis for
the differential treatment?

Before addressing this specific question, we rtoaie ¢counsel for Peavine and Ms. Willier
attempted to compare the situation under secti¢®){@ with section 90(1)(a) - section 75(2)(a)
being "involuntary" registration as opposed to Wdhry" registration under section 90(1)(a).

90(1) A settlement member terminates memberstaséaitlement
if

(a) the persowoluntarily becomes registered as an Indian under
the Indian Act (Canada), or

(b) the person becomes registered as an Inukhptirpose of a
land claims agreement.

(2) On receipt from the settlement council of cetf a
termination of membership under subsection (1), aftel any
verification of the facts that is considered neeegsthe Minister
must remove the name of the person concerned frer8dttlement
Members List. (Emphasis added)

Section 90 deals with "voluntary registration” untteeIndian Act The consequence of
voluntary registration is automatic terminatiomeémbership and removal from the Métis
Settlement membership list. It falls within théeint of the Métis Settlements legislation for a
member who voluntarily becomes registered undehitien Actto have his or her membership
in a Métis Settlement terminated. The person hasen to become an Indian and in doing so
has chosen not to be associated with the Métis aomtyn The principle is - if you choose to be
an Indian you can't be a member of a Métis Setttemene or the other but not both.

Counsel for Peavine referred to the situation endgase of Judy Willier as "involuntary”
registration, and attempted to build a case onuhalry” registration as opposed to

"involuntary" registration. As section 75(2)(a)dips to the situation at issue, the reference is t
a person who becomes registered undeltti@an Actas a consequence of marriage. This is not
an involuntary act but rather a legal decision maygla person, who enters into a legal contract
of marriage and must be prepared to accept theeqaesces of that contract. In this case one of
the legal consequences of marriage is automatistration under théndian Act Thus we must
distinguish between the concept of voluntary regigin under section 90 and what we have
termed "consequential” registration under sectf2){a). Section 75(2)(a) applies specifically
to a person who becomes registered as an Indian wider the age of majority. This would
include a person who became registered as an lhgliairtue of marriage. Ms. Willier was
clearly of the age of majority and thus fully respible for the legal consequences of her
decisions. We therefore do not accept the anaddgyoluntary registration as an appropriate
descriptor of the process referenced by sectioB){&) That is not however, determinative of

11
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the issue before us. What is at issue is whetlwiose75(2)(a) violates the equality guarantees
under the Charter.

As noted above, section 75(2)(a) allows a persom bdtame registered as an Indian under the
Indian Act to become a settlement member if thegabee registered before they reached the age
of 18. We have identified that the purpose oratftd this section is to treat Ms. Willier

differently than:

* Individuals who become registered Indians underlaje

* Métis women who marry Indian men but under age 18;

* Meétis women who marry Indian men after 1985;

* Métis men who marry Indian women (irrespective gé at the
time of marriage); and

* Single individuals (whether Métis or not).

Section 15 (1) of th€anadian Charter of Rights and Freedostates:

15. (1) Every individual is equal before the andenthe law and
has the right to the equal protection and equaldfgrof the law
without discrimination and, in particular, withodiscrimination
based on race, national or ethnic origin, colougligion, sex, age,
or mental or physical disability.

In addition to the above, iliron v. Trudel [1995] 2 S.C.R. 41& 1160 the Supreme Court of
Canada wrote:

| conclude that marital status may serve as an @galis ground
of discrimination under s. 15(1) of the charter.

We are satisfied that one or more of the enume@tasalogous grounds under the Charter, are
the reason or basis for the differential treatneérdudy Willier. Specifically, we identify: age,
ethnicity, sex and marital status.

Under section 75(2)(a), age is the benchmarkh®idetermination of when a person became
registered as an Indian and therefore their eligldor settlement membership. This is
straightforward and requires no further discusskmr.the reasons illustrated above, we are also
of the view that ethnicity, sex and marital stedus also determinative factors in the effect of
section 75(2)(a) as it governs eligibility for $ement membership.

In terms of ethnic origin, counsel for "Alberta'aed that it is registration that is the
determining factor as opposed to race or ethnicillyis true that section 75 speaks about "An
Indian registered under ttedian Act and that Judy Willier is not an Indian - shaiMétis.

We can also accept that "registration under them@Act" is not about ethnicity; it is about the
bureaucratic process of registration. Howevet, diogs not alter the fact that Ms. Willier is
ineligible for settlement membership by reasonefiegistered Indian status. To say that she is
not treated differently in this respect becausa #gistration process as opposed to a ‘deemed

12
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ethnicity’ is somewhat artificial and in any eveistnot consistent, in our view, with the
generous interpretation, which is to be generdflyrded human rights legislation. However, it
is not strictly necessary for us to determine #isisve find that Ms. Willier is treated differently
not only as a result of age and ethnicity but als¢éhe basis of sex and marital status.

She is treated differently on the basis of sex -epgration of théndian Actshe was registered
as an Indian under thedian Actas a consequence of her marriage to an Indiansaadesult of
the provisions of section 75(1)and (2) of Métis Settlements Ashe loses her rights to become
a member of the Métis Settlement. In similar ainstances a Métis man who marries an Indian
woman would not be disentitled to settlement mestupr

In our view, marital status is also a reason orsias the differential treatment of Judy

Willier. Again, Judy Willier is a person of Métisational origin who is registered under
thelndian Actbecause of her former marriage to an Indian man.

Registration in this case was the direct resué#t nfarriage of a Métis woman to an Indian man.
Registration as an Indian would not have takerceffédhe marriage had been between a Métis
man and an Indian woman or if the marriage had mwedwafter 1985. Although the marriage has
ended, Ms. Willier is not able to remove hersadhirthe register. We view this as differential
treatment on the basis of either an enumeratechgrouan analogous ground. Even, if not
properly considered differential treatment on theib of marital status alone, we view it as
differential treatment on an analogous ground &t thgistration under tHadian Actwas a
consequence of marriage priorBdl C-31 and registration only applied to a non-Indian wama
who married an Indian man. It did not apply tcom+indian man who married an Indian
woman. It only applied up until 1985 whagiil C-31 was passed.

C. Is this discrimination under Section 15(1) oftie Canadian Charter of Rightsand
Freedoms?

We are satisfied that the differential treatmeniigt Willier amounts to discrimination within
the meaning of section 15 of the Charter. To hgjttlthe discrimination we cite the following
hypothetical situations:
« If Ms. Willier had married an Indian before she viid@sshe would be
eligible for membership.
* If Ms. Willier had married a non-Indian she woulavie been
eligible.
* If a Métis man married an Indian woman he woulelhgible.
« If Ms. Willier's Indian status could be canceleaskould be
eligible.
« |f Bill C-31 had restored her status as a non-Indian she vbeuld
eligible.
« If Ms. Willier had married an Indian after 1985 skeuld be
eligible.

Judy Willier is in fact a Métis; however in law sisean Indian. She does not have the
same rights as other Métis persons and does oy egual benefit of the law without

13
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discrimination based on her acquired status asdian, which resulted from her
marriage. She is discriminated against based plepelly imposed ethnicity. The
enumerated ground of sex and the analogous grdumdrital status as well as what we
have previously described as the analogous grofitice @aombined effect of her
marriage and the consequence it had in determhendegal status as an Indian are
among the reasons for her differential treatmditis combined analogous ground is
amplified by the fact that she is now divorced aadnot have her registration as an
Indian under théndian Actannulled. In our view, this differential treatmést
discrimination within the sense intended by ther@ra

Having found that Section 75 discriminates betwibenapplicant and other persons
based on age, sex, and marital status as welhagiy (as determined by registration
under thedndian Act) the provisions of section 15(2) must be considtere

(2) Subsection (1) does not preclude any law, @pygor activity
that has as its object the amelioration of conditi@f
disadvantaged individuals or groups including thtsat are
disadvantaged because of race, national or ethrigirg colour,
religion, sex, age, or mental or physical disalilit

While section 75 and the overall intent of the i&kettlement Act may be largely ameliorative
in intent, section 75(2)(a) — has the oppositecttiy perpetuating the disadvantages of a
particular group, namely female Métis who marryiémdmen after age 18 and before 1985.

. Is the Discriminatory Effect of Section 75(2)&) a Reasonable Limit Pursuant
to Section 1 of the Charter?

Having found that section 75(2)(a) is discrimingtare must go on to consider whether
the discriminatory effect constitutes a reasonébig prescribed by law and is
demonstrably justified pursuant to section 1 of@narter.

Section 1 of th&€anadian Charter of Rights and Freedostates:

1. The Canadian Charter of Rights and Freedomsaniaes the
rights and freedoms set out in it subject onlyuohsreasonable
limits prescribed by law as can be demonstrablyifjed in a free
and democratic society.

According toR. v. Oakes [1986] 1 S.C.R. 1@Be first question to be answered is
whether the objective of the legislation is pregsnd substantial. We accept that the
provisions of the Métis Settlement Act and secérin particular, are intended, among
other things, to preserve a land base for the Mpé&tgple and that this is a pressing and
substantial objective.

The second question for our consideration is whetieemeans chosen to achieve the objective
are reasonable and demonstrably justifiable. Tavanthis question, according to the Supreme

14
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Court of Canada, we must consider three furthestipes, each of which will be addressed in
turn.

1. Is the violation of equality rights resulting from the application of section 75(2)(a)
rationally connected to the aim of the legislation?

The rights violation is connected to the legislatio that section 75(1) bars
registered Indians from becoming members of Mé&idesnents. It goes about
this prohibition by using the phrase "An Indianistégred under thindian Act.
However, we are not satisfied that the violatioMst Willier's rights in this
particular case is rationalljonnected to the aim of the legislation. While dima
of the legislation is clear in providing a land &dsr Métis people as opposed to
non-Métis people, the application of section 78ia circumstances of the
applicant (one who acquires registered Indian stayureason of marriage after
age 18), has the effect of denying settlement meshijgeand its benefits to one
of the very people that the Métis Settlements lagian was designed to protect.

2. Does Section 75(2)(a) minimally impair the equigy rights guaranteed by the
Charter?

Section 75(2)(a) attempts to create an exceptidhe@eneral rule of section
75(1). However, its effect is to significantly impthe right to equality on the
basis of sex, ethnicity and marital status for pessn the position of Ms. Willier.
The personal circumstances of Judy Willier arertfeane of the almost infinite
number of factual situations [that] may arisedferred to by Justice Dickson at
171 ofOakes

3. Is there proportionality between section 75(2)(aand it's goal?

This test has three parts:
a) Arethe measures carefully designed to achieve the objective?
To a point. This question has already been ansivarthat the legislation
attempted to generally exclude persons of Indiandlet allow Indians who
identified with Métis culture to be excepted frone tgeneral prohibition
subject to the criteria set out in section 75 hwever, the exclusion is so
broad or the exceptions so narrow, that the letijyslaneasure is not
proportionate to the objective.

b) Doesthe provision minimally impair the Charter guarantee?

No. The restriction imposed upon the applicamificantly impairs the
equality guarantees under the Charter

c) Isthere proportionality between the effects and the objective?
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No. The provisions of the legislation are intentieg@reserve a land base for
the Métis people and prevent persons who are szgstand obtaining
benefits under thindian Actfrom becoming members of a Métis Settlement
and thus obtaining benefits under that Act as wdbbwever, here we have a
woman who has lived on the Peavine Métis Settlerfeemhost of her life.
She has a family of two adult daughters and a dumie/nearing adulthood.
Her parents and other family members also livehensettlement. Peavine
Métis Settlement is her home. She identifies W#tis culture. She is Métis
tried and true. To deny Judy Willier the rightaoply for membership in the
Peavine Métis Settlement is to deny her housirgyritiht to vote, the right to
programs and services, and in essence makes beordsclass citizen in her
home community. These are the rights that the vigittlement Act and the
Canadian Charter of Rights and Freedoars intended to protect. There is
no proportionality between the objectives of setfié(2)(a) and the ultimate
denial of the rights of the applicant.

Summary

In the context of the present case we are satifffi@gcthe discriminatory effect of section
75(2)(a) is not reasonable or demonstrably justiéian a free and democratic society
pursuant to section 1 of the Charter. The efféth® section, while connected to the
objective of preserving a land base for Métis, goesfar in our view and serves to exclude a
group of Métis people who lose their status as $4é}i operation of law. The effect is to
significantly impair the right to equality on thadis of one or more of the following

grounds: age, sex, ethnicity and marital statusavéeherefore not satisfied that there is
proportionality between the effect of section 782and it's goal. Indeed, in this case, its
effect would be to prohibit Ms. Willier, a Métis Iijrth, from obtaining membership in the
Métis settlement where she grew up and has spdmttaten years of her life. Her family
(parents, children and siblings) live on the setdat; she is in fact a member of the Métis
community. She does not identify herself as atiam, she does not live with Indians.
Nevertheless, by section 75(2)(a), she would b&udrd from settlement membership solely
by virtue of her registered Indian status acquivedause of her marriage to an Indian, whom
she has been divorced from for over ten years.

I1l. What is MSAT's decision on the issue of Ms. Wlier’s application for settlement
membership?

In view of the circumstances of this case and tmepdex statutory rules governing membership
we have concluded that the prohibitions contaimettiéeMétis Settlements ARSA 2000 c. M-
14, as it reads on September 30, 2004, are intidolaf the equality guarantees under the
Charter and are therefore of no force and effethey work to deny the application of Judy
Willier. Ms. Willier is entitled to apply for memioghip in the Peavine Métis Settlement.
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ORDER

Judy Willier is hereby confirmed as a member ofPleavine Métis Settlement.

COMMENTS

MSAT wishes to comment on the fact that this appealbeen outstanding for a considerable
amount of time. While the Panel cannot speakéqtriod before the initial hearing was held,
we feel a duty to address the reasons for deldwe nked for the rules of natural justice to be
followed regarding notice of proceedings, the scifiad of hearings so that interested and
affected parties could be in attendance, the neegritten submissions to be prepared, and for
the written submissions and case law to be stualyatie Panel have all contributed to the
lengthy decision making process. The complexitthefissues, including the question of
jurisdiction and the Supreme Court tests to beiegpiave all been mitigating factors, as well as
the panel’s careful consideration of all theseassurThis decision has not been made lightly.

Dated in the City of Edmonton in the
Province of Alberta on thé%day of
October, 2004.

Lorne Dustow, Bnel Chair

John Brosseau,aRel Member

Ken Allred, Ranel Member
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